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How to get what you need

lause 31(1) of the South African Constitu-

tion states that “Everyone has the right of
access to (a) any information held by the state, and
(b) any information that is held by another person
and that is required for the exercise or protection of
any rights.”

In order to expand on this right, the South

African legislature promulgated the Promotion of
Access to Information Act (or PROATIA).

Whom does the Act apply to?

ROATIA goes further than the majority of

similar legislation in other countries, and is
not only applicable to public bodies, but also ap-
plies to private bodies. As a result, anyone conduct-
ing a business (whether online or in the traditional
business world) would need to comply with the
provisions of the Act, and specifically the manner
in which information is granted.

What data/information can be requested?

Act applies to any record held by a private
Tl:dy, regardless of when that record came into
existence.

A record is defined as:

1) Any recorded information;

2) Regardless of form or medium;

3) 'That is in the possession or under the control of
the private body; and

4) Whether or not that information was created
by that private body.

“The definition is wide and would include
information such as e-mails and stored informa-
tion kept by the company. All four elements of the
definition must however be present for the data
concerned to be defined as a ‘record’ in terms of

PROATIA.

Who can request the record?
ny person, including another company or a
public body may request the record.
The requester of information is only entitled to
the record if:
1) The record is required for the exercise or pro-

tection of a right;

2) 'The person complies with the procedural re-
quirements relating to requesting information
in the Act; and

3) 'The request is not refused on the grounds of
refusal set out in the Act.

In addition to requesting a record, a person may
also request any personal information that the

company may have about him or her.

How do you request the information?

n terms of the Act, all private bodies must
Icompilc a manual setting out the procedures
for obtaining information from that private body,
and must make that manual available at the private
body’s premises and on its Website (if it has one).
In terms of additional regulations under the Act,
private bodies have until 31 August 2005 within
which to submit these manuals (which need to be
submitted to the South African Human Rights
Commission).

PROATIA was amended in 2004 and now states
that a head of a private body “..who wilfully and
or in a grossly negligent manner fails to comply
with (the provisions of the Act relating to the
PROATIA manual) commits an offence and is li-
able on conviction to a fine, or to imprisonment for
a period not exceeding two years”.

Although the criteria for non-compliance are
high, the penalties for non-compliance are harsh,
and it is suggested that companies try to comply
with the requirements if they have not done so.

How does the request for information work?
basic idea is that the requester of infor-
mation has to request the information in a
specific format (which is set out in the private
body’s manual) and has to pay the private body the
prescribed request fee.

The head of the private body must within 30
days of receiving the request decide whether to
grant the request or not, and advise the requester
of that decision. PROATIA also sets out the man-
ner in which you can extend the time to obtain
the records, as well as the appeal process if you

can’t give the requester the records. It is, however,
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wmncealed or falsified, and any conviction for said
wlience carries a sentence of two years imprison-
mment or a fine.

you ever refuse access to a record?

are a number of grounds on which the
private body may refuse access to a record. Ac-
may be refused where the:

Access to the record would involve the ‘unrea-
somable disclosure of personal information’ of a
¥ party;

Record concerned contains trade secrets of a 3
party;

Iaformation (other than trade secrets) which
s likely to cause harm to the financial or com-~
mercial interests of a 3" party;
Iaformation provided to the private body
which “would reasonably be expected” to place
the 3% party at a disadvantage in commercial
scgotiations;
Record/information concerned is covered by a
confidentiality agreement;

6) Record could endanger the life, physical safety,
safety or security of property of a 3 party;

7) Record is covered by legal privilege (unless that
privilege has been waived); or

8) Record relates to research being undertaken by
the private body or another 3" party.

As is evident from the aforementioned,
PROATIA is a highly complex and fairly oner-
ous Act which seemingly binds most (if not all)
businesses in South Africa. While the intention of
the Act is commendable, it is doubtful whether the
level of transparency created by the Act is feasible,
and whether the majority of companies will even be
able to comply fully with the Act.

For an introduction to the Act, as well as the
forms and procedures you need to comply with,
see http://www.sahrc.org.za/sahrc_cms/publish/
cat_index_30.shtml,

The Human Rights Commission (who manages
this Act) can be contacted on (011) 484-8300, or
you can e-mail them at poior@sahrc.co.zo. SACM
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