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INTRODUCTION
Welcome to the learning programme

Follow along in the guide as the training practitioner takes you through the material. Make notes and sketches that will help you to understand and remember what you have learnt. Take notes and share information with your colleagues. Important and relevant information and skills are transferred by sharing!
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This learning programme is divided into sections. Each section is preceded by a description of the required outcomes and assessment criteria as contained in the unit standards specified by the South African Qualifications Authority. These descriptions will define what you have to know and be able to do in order to be awarded the credits attached to this learning programme. These credits are regarded as building blocks towards achieving a National Qualification upon successful assessment and can never be taken away from you!

Programme methodology

[image: image4.wmf]
The programme methodology includes facilitator presentations, readings, individual activities, group discussions and skill application exercises.

Know what you want to get out of the programme from the beginning and start applying your new skills immediately.  Participate as much as possible so that the learning will be interactive and stimulating.

The following principles were applied in designing the course:

· Because the course is designed to maximise interactive learning, you are encouraged and required to participate fully during the group exercises

· As a learner you  will be presented with numerous problems and will be required to fully apply your mind to finding solutions to problems before being presented with the course presenter’s solutions to the problems

· Through participation and interaction the learners can learn as much from each other as they do from the course presenter

· Although learners attending the course may have varied degrees of experience in the subject matter, the course is designed to ensure that all delegates complete the course with the same level of understanding

· Because reflection forms an important component of adult learning, some learning resources will be followed by a self-assessment which is designed so that the learner will reflect on the material just completed.

This approach to course construction will ensure that learners first apply their minds to finding solutions to problems before the answers are provided, which will then maximise the learning process which is further strengthened by reflecting on the material covered by means of the self-assessments.

Different role players in delivery process

· Learner

· Facilitator

· Assessor

· Moderator

What Learning Material you should have

This learning material has also been designed to provide the learner with a comprehensive reference guide.

It is important that you take responsibility for your own learning process; this includes taking care of your learner material.  You should at all times have the following material with you:
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Learner Guide
	This learner guide is your valuable possession:

This is your textbook and reference material, which provides you with all the information you will require to meet the exit level outcomes. 
During contact sessions, your facilitator will use this guide and will facilitate the learning process. During contact sessions a variety of activities will assist you to gain knowledge and skills. 

Follow along in the guide as the training practitioner takes you through the material. Make notes and sketches that will help you to understand and remember what you have learnt. Take and share information with your colleagues. Important and relevant information and skills are transferred by sharing!

This learning programme is divided into sections. Each section is preceded by a description of the required outcomes and assessment criteria as contained in the unit standards specified by the South African Qualifications Authority. These descriptions will define what you have to know and be able to do in order to be awarded the credits attached to this learning programme. These credits are regarded as building blocks towards achieving a National Qualification upon successful assessment and can never be taken away from you!

	[image: image6.wmf]Formative Assessment Workbook


	The Formative Assessment Workbook supports the Learner Guide and assists you in applying what you have learnt. 

The formative assessment workbook contains classroom activities that you have to complete in the classroom, during contact sessions either in groups or individually.

You are required to complete all activities in the Formative Assessment Workbook. 

The facilitator will assist, lead and coach you through the process.

These activities ensure that you understand the content of the material and that you get an opportunity to test your understanding. 


Different types of activities you can expect

To accommodate your learning preferences, a variety of different types of activities are included in the formative and summative assessments. They will assist you to achieve the outcomes (correct results) and should guide you through the learning process, making learning a positive and pleasant experience.
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The table below provides you with more information related to the types of activities. 

	Types of Activities
	Description
	Purpose

	Knowledge Activities
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	You are required to complete these activities on your own. 



	These activities normally test your understanding and ability to apply the information.

	[image: image8.wmf]Skills Application Activities


	You need to complete these activities in the workplace 


	These activities require you to apply the knowledge  and skills  gained in the workplace
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Natural Occurring Evidence


	You need to collect information and samples of documents from the workplace.
	These activities ensure you get the opportunity to learn from experts in the industry.

Collecting examples demonstrates how to implement knowledge and skills in a practical way


Learner Administration 
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Attendance Register

You are required to sign the Attendance Register every day you attend training sessions facilitated by a facilitator. 

Programme Evaluation Form 

On completion you will be supplied with a “Learning programme Evaluation Form”. You are required to evaluate your experience in attending the programme.

Please complete the form at the end of the programme, as this will assist us in improving our service and programme material.  Your assistance is highly appreciated.

Assessments

The only way to establish whether a learner is competent and has accomplished the specific outcomes is through the assessment process.  Assessment involves collecting and interpreting evidence about the learners’ ability to perform a task.

To qualify and receive credits towards your qualification, a registered Assessor will conduct an evaluation and assessment of your portfolio of evidence and competency.

[image: image11.wmf]This programme has been aligned to registered unit standards.  You will be assessed against the outcomes as stipulated in the unit standard by completing assessments and by compiling a portfolio of evidence that provides proof of your ability to apply the learning to your work situation.

How will Assessments commence?
Formative Assessments 
The assessment process is easy to follow. You will be guided by the Facilitator. Your responsibility is to complete all the activities in the Formative Assessment Workbook and submit it to your facilitator. 

Summative Assessments 
You will be required to complete a series of summative assessments. The Summative Assessment Guide will assist you in identifying the evidence required for final assessment purposes. You will be required to complete these activities on your own time, using real life projects in your workplace or business environment in preparing evidence for your Portfolio of Evidence. Your Facilitator will provide more details in this regard.

To qualify and receive credits towards your qualification, a registered Assessor will conduct an evaluation and assessment of your portfolio of evidence and competency.

Learner Support

The responsibility of learning rests with you, so be proactive and ask questions and seek assistance and help from your facilitator, if required.
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Please remember that this Skills Programme is based on outcomes based education principles which implies the following:

· You are responsible for your own learning – make sure you manage your study, research and workplace time effectively. 

· Learning activities are learner driven – make sure you use the Learner Guide and Formative Assessment Workbook in the manner intended, and are familiar with the workplace requirements.  

· The Facilitator is there to reasonably assist you during contact, practical and workplace time for this programme – make sure that you have his/her contact details.

· You are responsible for the safekeeping of your completed Formative Assessment Workbook and Workplace Guide 

· If you need assistance please contact your facilitator who will gladly assist you.

· If you have any special needs please inform the facilitator 

Learner Expectations 

[image: image13.wmf]Please prepare the following information. You will then be asked to introduce yourself to the instructor as well as your fellow learners

	Your name: 

	

	

	The organisation you represent: 

	

	

	Your position in organisation: 

	

	

	What do you hope to achieve by attending this course / what are your course expectations?

	

	

	

	

	

	

	


UNIT STANDARD 10170

Unit Standard Title 

Demonstrate understanding of employment relations in an organisation 
NQF Level

3

Credits

3

Purpose 

This unit standard is intended for persons who hold, or seek to hold, a supervisor or shop steward position. Persons credited with this unit standard are able to contribute to the effective functioning of an organisation by understanding the roles of various stakeholders in the organisation, and understanding agreements, policies and procedures related to employment in the organisation.
Learning assumed to be in place

It is assumed that people starting to learn towards this standard are able to:

· communicate effectively at least at NQF level 2

· explain basic organisational functions 
Specific Outcomes and Assessment Criteria

Specific Outcome 1: Demonstrate understanding of the various stakeholders and their roles in an organisation 

Assessment Criteria

· I can correctly identify different stakeholders

· Stakeholders include management and organised labour

· I can correctly explain the roles of the identified stakeholders

Specific Outcome 2: Demonstrate understanding of organisational policies and procedures related to employment
Assessment Criteria

· I can correctly identify relevant policies and procedures
· I can provide a satisfactory explanation of the mechanics of grievance and disciplinary procedures
· I can correctly utilise grievance procedures
Specific Outcome 3: Demonstrate understanding of employment related agreements Assessment Criteria

· I can correctly identify various types of agreements

· I can correctly identify, describe and explain relevant conditions of employment in an organisation
Unit Standard Essential Embedded Knowledge

Knowledge considered to be critical evidence of competence is included in the assessment criteria explicitly, or can be inferred by performance. This includes knowledge on:

· Employment related procedures

· Centralised and decentralised agreements

· Basic principles of organised labour (see assessment criterion 1.2). 

Critical Cross-field Outcomes (CCFO)

· Collect, analyse, organise and critically evaluate information by, e.g. Identifying stakeholders and their respective roles; Identifying organisational policies and procedures; Identifying, describing and explaining employment agreements 

· Demonstrate an understanding of the world as a set of related systems by, e.g.  providing a satisfactory explanation of the mechanics of grievance and disciplinary procedures

STAKEHOLDERS

Outcome
Demonstrate understanding of the various stakeholders and their roles in an organisation
Assessment criteria
· I can correctly identify different stakeholders.  Stakeholders include management and organised labour

· I can correctly explain the roles of the identified stakeholders
[image: image14.wmf][image: image15.wmf][image: image16.wmf]The Basis Of Employment Legislation

Labour legislation in South Africa has come a long way since the days of the early settlers.  It has transformed from a system of slavery, where slaves had no rights at all and were the property of their owners, to the current labour legislation where the rights of both the employer and the employee are defined and protected.

During the course of this training intervention we will investigate and discuss the primary labour legislation which impacts on the activities of a business unit.

Six acts form the basis of the labour legislation in South Africa namely:

· The Labour Relations Act, 66, of 1995 as amended.

· The Basic Conditions Of Employment Act, 75, of 1997 as amended.

· Employment Equity Act, 55, of 1998.

· Skills Development Act, 97 of 1998.

· The Skills Development Levies Act, 9 of 1999.

· The Protected Disclosures Act, 26 of 2000.
These acts regulate conditions of employment, solving of labour disputes, agreements entered into by stakeholders, the application of affirmative action and discrimination.

The Scope And Application Of Acts

The Labour Relations Act, 66, Of 1995 As Amended

Scope

The purpose of this Act is to advance economic development, social justice, labour peace and the democratisation of the workplace by fulfilling the primary objects of this Act which include the provision of a framework within which employees and employers and their respective labour organisations can collectively bargain for conditions of employment, employee participation in decision making; resolve labour disputes and formulate industrial policy.
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Application

In terms of Section 2 the Act applies to everyone except to members of: 

· the National Defence Force;

· the National Intelligence Agency; and

· the South African Secret Service.

The Basic Conditions Of Employment Act, 75, Of 1997 As Amended

Scope

The purpose of this Act is to advance economic development and social justice by fulfilling the primary objects of this Act which include the establishment and enforcing of basic conditions of employment and regulating the variation of basic conditions of employment.

Application
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In terms of Section 3 of the Act:

(1) This Act applies to all employees and employers except—members of the National Defence Force, the National Intelligence Agency and the South African Secret Service; and unpaid volunteers working for an organisation serving a charitable purpose.

(2) This Act applies to persons undergoing vocational training except to the extent that any term or condition of their employment is regulated by the provisions of any other law.

(3) This Act, except section 41, does not apply to persons employed on vessels at sea in respect of which the Merchant Shipping Act, 1951 (Act No. 57 of 1951), applies, except to the extent provided for in a sectoral determination.
Employment Equity Act, 55, Of 1998

Scope

The purpose of this Act is to achieve equity in the workplace by promoting fair employment practices and elimination of unfair discrimination and by implementing affirmative action measures to redress disadvantages experienced by designated groups.

Application

In terms of Section 4 the Act applies to the following:

(1) Chapter 2 of this Act applies to all employees and employers.

(2) Except where Chapter 3 provides otherwise, Chapter 3 of this Act applies only to designated employers and peole from designated groups. (Chapter 3 deals with Affirmative Action.)

(3) This Act does not apply to members of the National Defence Force, the National Intelligenge Agency or the South African Sectret Service.

Skills Development Act, 97 Of 1998

Scope

The purpose of this Act is: 

to develop the skills of the South African workforce

to increase the levels of investment in education and training in the labour market and to improve the return on that investment;

to encourage employers to use the workplace as an active learning environment and to provide employees with the opportunities to acquire new skills;

to encourage workers to participate in learnership and other training programmes;

to improve the employment prospects of persons previously disadvantaged by unfair discrimination and to redress those disadvantages through training and education;

to ensure the quality of education and training in and for the workplace;

to assist work-seekers to find work, retrenched workers to re-enter the labour market, employers to find qualified employees and to provide and regulate employment services.

Application

This Act applies to all employers. 
The Skills Development Levies Act, 9 Of 1999

Scope

The purpose of this Act is to provide for the imposition of a skills development levy; and for matters

connected therewith.

Application

In terms of Section 3 the Act applies to all employers except those mentioned in Section 4.

Section 4:

The levy is not payable by—

(a) any public service employer in the national or provincial sphere of government;

(b) any employer where section 3(1)(a) or (b) applies and—

(i) during any month, there are reasonable grounds for believing that the total amount of remuneration, as determined in accordance with section 3(4), paid or payable by that employer to all its employees during the following 12 month period will not exceed R250 000, or such other amount as the Minister may determine by notice in the Gazette; and

(ii) that employer is not required to apply for registration as an employer in terms of paragraph 15(1) of the Fourth Schedule to the Income Tax Act;

(c) any religious or charitable institution contemplated in section 10(1)(f) of the Income Tax Act or any fund contemplated in section 10(1)(fA) of the Income Tax Act, established solely to provide funds to any such institution; or

(d) any national or provincial public entity, if 80 per cent or more of its expenditure is defrayed directly or indirectly from funds voted by Parliament.

The Protected Disclosures Act, 26 Of 2000

Scope

The purpose of this Act is to enable the employee to disclose information regarding improprieties by his employer and to protect him from victimisation as result thereof.

Application

In terms of Section 2 of the Act:

This Act applies to any protected disclosure made after the date on which this section comes into operation, irrespective of whether or not the impropriety concerned has occurred before or after the said date.

Interaction With The Constitution Of The RSA – Act 108 Of 1996

Section 7(1) of the Constitution states that: 

This Bill of Rights is a cornerstone of democracy in South Africa.  It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom.
Constitutional Rights Relating To Employment

Constitutional rights relating to employment and employment practices are listed below with the subsection in parenthesis (brackets):
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Equality

In terms of Section 9 of the Act:

(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.
(2) Equality includes the full and equal enjoyment of all rights and freedoms.  To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3).  National legislation must be enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.

(Example: It would be considered “fair discrimination” if the applicant for employment in an upmarket French restaurant, where the majority of the clientéle are French speaking, is required to fluently converse in French.)

Slavery, Servitude And Forced Labour

In terms of Section 13 of the Act:

No one may be subjected to slavery, servitude or forced labour.

Assembly, Demonstration, Picket And Petition

In terms of Section 17 of the Act:

Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present petitions.

Freedom Of Trade, Occupation And Profession 

In terms of Section 22 of the Act:

Every citizen has the right to choose their trade, occupation or profession freely.  The practice of a trade, occupation or profession may be regulated by law.

Labour Relations 

In terms of Section 23 of the Act:

(1) Everyone has the right to fair labour practices.

(2) Every worker has the right

a. to form and join a trade union;

b. to participate in the activities and programmes of a trade union; and

c. to strike.

(3) Every employer has the right

a. to form and join an employers' organisation; and

b. to participate in the activities and programmes of an employers' organisation.

(4) Every trade union and every employers' organisation has the right

a. to determine its own administration, programmes and activities;

b. to organise; and

c. to form and join a federation.

(5) Every trade union, employers' organisation and employer has the right to engage in collective bargaining.  National legislation may be enacted to regulate collective bargaining.  To the extent that the legislation may limit a right in this Chapter, the limitation must comply with section 36(1).

(6) National legislation may recognise union security arrangements contained in collective agreements.  To the extent that the legislation may limit a right in this Chapter, the limitation must comply with section 36(1).

Environment 

In terms of Section 24 of the Act:

(1) Everyone has the right to an environment that is not harmful to their health or well-being.

Health Care, Food, Water And Social Security 

In terms of Section 27 of the Act:

(1) Everyone has the right to have access to:

(a) health care services, including reproductive health care;

(b) sufficient food and water; and
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(c) social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.

Children 

In terms of Section 28 of the Act:
(1) Every child has the right

(d) to be protected from maltreatment, neglect, abuse or degradation; 

(e) to be protected from exploitative labour practices; 

(f) not to be required or permitted to perform work or provide services that are inappropriate for a person of that child's age; or place at risk the child's well-being, education, physical or mental health or spiritual, moral or social development.

Labour Stakeholders 

In South Africa industrial relations have a democratic system and structure.  There are three main role players in the system: 

[image: image2]
The primary stakeholders in this system are management (employers) and organised labour (workers), since they reach their own agreements regarding labour practice, employment conditions and policies and procedures.

As long as these agreements fall within the boundaries of the relevant labour legislation, the agreements are binding.

It follows then that interactions and interrelations between the two main stakeholders form the bulk of the industrial relations activities in South Africa.

Activities that are undertaken by any of the three role players have far-reaching effects on the other two role players, it is therefore important that the role and activities of the other participants are respected by each party.  

This is especially true of the two main stakeholders: organised labour and management.  Workers and employers have definite rights and certain responsibilities towards each other and mutual respect for these rights and responsibilities will ensure positive relations between them. 
Management rights

· Exclusive right to determine the objectives of the organisation and product policies

· Plan and implement policies

· Provide financial and material resources

· Establish and expand facilities

· Determine the quality of products

· Direct and organise the workforce

· Manage the organisation

· Belong to an employer’s organisation

Management obligations 

Rights are never without obligations.  Management represents the employers of the organisation and management’s obligations to the organisation are:

· To take calculated risks

· To ensure that the shareholders receive and acceptable return on their investment – in other words that the organisation makes a profit. 
Employee rights

· The right to work: the democratic right of a worker to find employment and to perform the job willingly

· Freedom of association: workers may join an association that will protect him/her and negotiate on his/her behalf with the employer

· Collective bargaining:  trade unions may represent workers and bargain on their behalf with representatives of employers about all aspects of the employment contract

· Strikes

· Protection: fair remuneration and conditions of service, the right to health, safety and security, the right to protection from unfair labour practices

· Training: includes vocational (job) training and industrial relations training

Employee obligations

· No unnecessary absence from work

· Not to be late for work

· Not to leave the workstation without permission

· Not to work under the influence of intoxicating substances

· Not to indulge in bad behaviour in the work place

· Not to ignore legitimate order

· Not to insult co-workers

· Not to be dishonest

· Not to commit fraud

In order to formalise the relationship between managers and workers, agreements, policies and procedures regarding employment conditions and industrial relations in the organisations will be established by the two main stakeholders: management and organised labour.

These agreements will include:

· Conditions of employment, 
· Disciplinary procedure, 
· Employee rights, 
· Employer rights
· Labour dispute procedures
Handling Conflict To Prevent Unfair Labour Practice
As there is a very fine line between right and wrong in some cases, it is of the utmost importance for employers to have a good working knowledge of labour legislation.  This will help to prevent them from breaking rules and regulations implemented by legislation.  The saying, “Prevention is better than cure” definitely applies in this case.

Management must ensure that all avenues of communication between emloyer and employees are accessable and functioning effectively.  In this way an employee can resort to e.g. the grievance procedure to bring his problem to the attention of management, instead of the problem not being solved at company level and having to go the legal route, with much expenses and lost time the result.
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POLICIES AND PROCEDURES

Outcome
Demonstrate understanding of organisational policies and procedures related to employment
Assessment criteria
· I can correctly identify relevant policies and procedures
· I can provide a satisfactory explanation of the mechanics of grievance and disciplinary procedures
· I can correctly utilise grievance procedures
Industrial Relations Policy

Management and workers have different interests, objectives and needs.  It then becomes important for the organisation to have an industrial relations policy that regulates the communication and interaction between management and labour. 
· A distinction must be drawn between policies (such as equal pay for equal work) and procedures (such as grievance and disciplinary procedures)

· The policy must always be established within the relevant legislation

· Collective agreements must be for fixed periods and should set out what steps should be followed regarding disputes of interest (for example the percentage of the annual wage increase) for the full duration of the agreement.

Typical agreements between the company and labour will include: 
· Conditions of employment, 
· Dispute resolution procedure,

· Disciplinary procedure, 
· Grievance procedure,

· Employee rights, 
· Employer rights
Conditions of employment

The conditions of employment will be contained in the employment contract agreed to between the employer and the employee.
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This will include hours of work, annual leave, sick leave, maternity leave, family responsibility leave, payment for overtime and public holidays, and conditions for termination of employment.

Disciplinary code

Any organisation must have rules and a standard of conduct and both employees and management must adhere to these rules and standards of conduct.

Purpose

The purpose of a disciplinary code and procedure is to regulate standards of conduct and incapacity of employees within a company or organisation. The aim of discipline is to correct unacceptable behaviour and adopt a progressive approach in the workplace. This also creates certainty and consistency in the application of discipline.
Discipline as corrective measure

The purpose of a disciplinary code and procedure is to regulate standards of conduct and incapacity of employees within a company or organisation. The aim of discipline is to correct unacceptable behaviour and adopt a progressive approach in the workplace. This also creates certainty and consistency in the application of discipline.

Parties’ Obligations

The employer needs to ascertain that all employees are aware of the rules and the reasonable standards of behaviour that are expected of them in the workplace.

The employee needs to comply with the disciplinary code and procedures at the workplace. The employee also needs to ensure that he/she is familiar with the requirements in terms of the disciplinary standards in the workplace.

Disciplinary action is usually initiated by management in response to unsatisfactory work performance or unacceptable behaviour on the part of workers.  

The requirements for disciplinary procedures are:

· Management has the right to take appropriate disciplinary action against any worker who acts in a manner conflicting with the interests of the organisation

· Workers have the right to a fair hearing

· Workers have the right to appeal against any disciplinary measure they consider unjust

· The emphasis of the disciplinary action must fall on prevention, (so that it does not happen again) justice and rehabilitation (to help the worker improve his/her performance)
Forms of Discipline

Disciplinary action can take a number of forms, depending on the seriousness of the offence and whether the employee has breached the particular rule before. The following forms of discipline can be used (in order of severity):

· Verbal warning;

· Written warning;

· Final written warning;

· Suspension without pay ( for a limited period);

· Demotion, as an alternative to dismissal only; or

· Dismissal.

The employer should establish how serious an offence is, with reference to the disciplinary rules. If the offence is not very serious, informal disciplinary action can be taken by giving an employee a verbal warning.

The law does not specify that employees should receive any specific number of warnings, for example, three verbal warnings or written warnings, and dismissal could follow as a first offence in the case of serious misconduct.

Formal disciplinary steps would include written warnings and the other forms of discipline listed above. A final written warning could be given in cases where the contravention of the rule is serious or where the employee has received warnings for the same offence before. An employee can appeal against a final return warning and the employer can hold an enquiry if the employer believes that it is only through hearing evidence that the outcome can be determined.

Written warnings will remain valid for 3 to 6 months. Final written warnings will remain valid for 12 months. A warning for one type of contravention is not applicable to another type of offence. In other words, a first written warning for late-coming could not lead to a second written warning for insubordination.

Employees will be requested to sign warning letters and will be given an opportunity to state their objections, should there be any. Should an employee refuse to sign a warning letter, this does not make the warning invalid. A witness will be requested to sign the warning, stating that the employee reused acceptance of the warning.

Dismissal is reserved for the most serious offences and will be preceded by a fair disciplinary enquiry, unless an exceptional circumstance results in a disciplinary enquiry becoming either an impossibility (e.g. the employee absconded and never returned) or undesirable (e.g... holding an enquiry will endanger life or property).
Counseling versus disciplinary action

There is a difference between disciplinary action and counselling. Counselling will be appropriate where the employee is not performing to a standard or is not aware of a rule regulating conduct and/or where the breach of the rule is relatively minor and can be condoned.

Disciplinary action will be appropriate where a breach of the rule cannot be condoned, or where counselling has failed to achieve the desired effect. Before deciding on the form of discipline, management must meet the employee in order to explain the nature of the rule s/he is alleged to have breached. The employee should also be given the opportunity to respond and explain his/her conduct. If possible an agreed remedy on how to address the conduct should be arrived at.
Grievance procedure

A grievance is an occurrence, situation or condition that justifies the lodging a complaint by an individual.

A grievance would be a real, perceived or alleged breach of the terms of the employment contract: both the formal collective contract between the employer and the workers as well as the employee’s individual e mployment contract.

As with the disciplinary code, the grievance procedure also has stages.  The first step a worker can usually take is to lodge a grievance with his/her immediate supervisor.  If no action is taken or the worker is not satisfied, the grievance is lodged with the manager who is next in line and so the process continues until the grievance is raised with the managing director or someone of equal rank.

If no solution to a grievance can be found, external intervention such as arbitration will follow.

As an employee you have to know how the grievance procedure works.

Records must be kept of the proceedings and the HR department should provide advice and also monitor the process.

AGREEMENTS

Outcome
Demonstrate understanding of employment related agreements
Assessment criteria
· I can correctly identify various types of agreements
· I can correctly identify, describe and explain relevant conditions of employment in an organisation
Management and workers have different interests, objectives and needs.  It then becomes important for the organisation to have an industrial relations policy that regulates the communication and interaction between management and labour. 
· A distinction must be drawn between policies (such as equal pay for equal work) and procedures (such as grievance and disciplinary procedures)

· The policy must always be established within the relevant legislation

· Collective agreements must be for fixed periods and should set out what steps should be followed regarding disputes of interest (for example the percentage of the annual wage increase) for the full duration of the agreement.

Centralised agreements

Centralised agreements are negotiated by trade unions and employers’ organisations.  These agreements are usually negotiated by trade unions on behalf of employees of more than one organisation and employers’ organisations on behalf of more than one employer.

The agreement would then be binding on all the employees and employers and would usually include annual wage increases, working hours and procedures to settle disputes between employers (or employers’ organisations) and employees (or trade unions).

Once these agreements have been entered into they become binding on the stakeholders and the agreements have to be adhered to for the time period that is stated on the agreement.  For example, wage increases are usually effective for one year, while dispute settlement agreements are valid for longer periods. 
Decentralised agreements

Once the centralised agreements have been finalised and agreed with all the stakeholders, decentralised agreements are entered into between employers and employees.  This would be part of the terms and conditions of employment between the employer and the employees.  

The centralised agreements are also used as the basis for the individual employers’ industrial relations policies as well as the terms and conditions of employment. 
It is important to note that the decentralised agreements must be in line with all relevant legislation as well as centralised agreements.

Code Of Good Practice: Dismissal: LRA

Introduction

(1) This code of good practice deals with some of the key aspects of dismissals for reasons related to conduct and capacity.  It is intentionally general.  Each case is unique, and departures from the norms established by this Code may be justified in proper circumstances.  For example, the number of employees employed in an establishment may warrant a different approach. 

(2) This Act emphasises the primacy of collective agreements.  This Code is not intended as a substitute for disciplinary codes and procedures where these are the subject of collective agreements, or the outcome of joint decision-making by an employer and a workplace forum. 

(3) The key principle in this Code is that employers and employees should treat one another with mutual respect.  A premium is placed on both employment justice and the efficient operation of business.  While employees should be protected from arbitrary action, employers are entitled to satisfactory conduct and work performance from their employees. 

Fair Reasons For Dismissal 

(1) A dismissal is unfair if it is not effected for a fair reason and in accordance with a fair procedure, even if it complies with any notice period in a contract of employment or in legislation governing employment.  Whether or not a dismissal is for a fair reason is determined by the facts of the case, and the appropriateness of dismissal as a penalty. Whether or not the procedure is fair is determined by referring to the guidelines set out below. 

(2) This Act recognises three grounds on which a termination of employment might be legitimate.  These are: the conduct of the employee, the capacity of the employee, and the operational requirements of the employer's business. 

(3) This Act provides that a dismissal is automatically unfair if the reason for the dismissal is one that amounts to an infringement of the fundamental rights of employees and trade unions, or if the reason is one of those listed in section 187. 

The reasons include participation in a lawful strike, intended or actual pregnancy and acts of discrimination. 

(4) In cases where the dismissal is not automatically unfair, the employer must show that the reason for dismissal is a reason related to the employee's conduct or capacity, or is based on the operational requirements of the business.  If the employer fails to do that, or fails to prove that the dismissal was effected in accordance with a fair procedure, the dismissal is unfair. 

Disciplinary Measures Short Of Dismissal 

Disciplinary procedures prior to dismissal 

(1) All employers should adopt disciplinary rules that establish the standard of conduct required of their employees.  The form and content of disciplinary rules will obviously vary according to the size and nature of the employer's business. 

In general, a larger business will require a more formal approach to discipline.  An employer's rules must create certainty and consistency in the application of discipline.  This requires that the standards of conduct are clear and made available to employees in a manner that is easily understood.  Some rules or standards may be so well established and known that it is not necessary to communicate them. 

(2) The courts have endorsed the concept of corrective or progressive discipline. 

This approach regards the purpose of discipline as a means for employees to know and understand what standards are required of them.  Efforts should be made to correct employees' behaviour through a system of graduated disciplinary measures such as counselling and warnings. 

(3) Formal procedures do not have to be invoked every time a rule is broken or a standard is not met.  Informal advice and correction is the best and most effective way for an employer to deal with minor violations of work discipline.  Repeated misconduct will warrant warnings, which themselves may be graded according to degrees of severity.  More serious infringements or repeated misconduct may call for a final warning, or other action short of dismissal.  Dismissal should be reserved for cases of serious misconduct or repeated offences.

Dismissals for misconduct 

(4) Generally, it is not appropriate to dismiss an employee for a first offence, except if the misconduct is serious and of such gravity that it makes a continued employment relationship intolerable.  Examples of serious misconduct, subject to the rule that each case should be judged on its merits, are gross dishonesty or wilful damage to the property of the employer, wilful endangering of the safety of others, physical assault on the employer, a fellow employee, client or customer and gross insubordination.  Whatever the merits of the case for dismissal might be, a dismissal will not be fair if it does not meet the requirements of section 188. 

(5) When deciding whether or not to impose the penalty of dismissal, the employer should in addition to the gravity of the misconduct consider factors such as the employee's circumstances (including length of service, previous disciplinary record and personal circumstances), the nature of the job and the circumstances of the infringement itself. 

(6) The employer should apply the penalty of dismissal consistently with the way in which it has been applied to the same and other employees in the past, and consistently as between two or more employees who participate in the misconduct under consideration. 

Fair Procedure 
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(1) Normally, the employer should conduct an investigation to determine whether there are grounds for dismissal.  This does not need to be a formal enquiry.  The employer should notify the employee of the allegations using a form and language that the employee can reasonably understand.  The employee should be allowed the opportunity to state a case in response to the allegations.  The emloyee should be entitled to a reasonable time to prepare the response and to the assistance of a trade union representative or fellow employee.  After the enquiry, the employer should communicate the decision taken, and preferably furnish the employee with written notification of that decision. 

(2) Discipline against a trade union representative or an employee who is an office-bearer or official of a trade union should not be instituted without first informing and consulting the trade union. 

(3) If the employee is dismissed, the employee should be given the reason for dismissal and reminded of any rights to refer the matter to a council with jurisdiction or to the Commission or to any dispute resolution procedures established in terms of a collective agreement. 

(4) In exceptional circumstances, if the employer cannot reasonably be expected to comply with these guidelines, the employer may dispense with pre-dismissal procedures. 

Disciplinary Records 

Employers should keep records for each employee specifying the nature of any disciplinary transgressions, the actions taken by the employer and the reasons for the actions. 

Dismissals And Industrial Action 

(1) Participation in a strike that does not comply with the provisions of Chapter IV is misconduct.  However, like any other act of misconduct, it does not always deserve dismissal.  The substantive fairness of dismissal in these circumstances must be determined in the light of the facts of the case, including- 

 (a) the seriousness of the contravention of this Act; 

(b) attempts made to comply with this Act; and 

(c) whether or not the strike was in response to unjustified conduct by the employer. 

(2) Prior to dismissal the employer should, at the earliest opportunity, contact a trade union official to discuss the course of action it intends to adopt.  The employer should issue an ultimatum in clear and unambiguous terms that should state what is required of the employees and what sanction would be imposed if they do not comply with the ultimatum.

Note
The employees should be allowed sufficient time to reflect on the ultimatum and respond to it, either by complying with it or rejecting it.  If the employer cannot reasonably be expected to extend these steps to the employees in question, the employer may dispense with them. 

Evidence In Support Of A Dismissal

If an employer decides to dismiss an employee, he needs of have substantial evidence to support his decision and reason for the dismissal.

The examples below illustrate some of the common reasons for dismissal, as well as guidelines to be followed to ensure that the evidence given is applicable and does not discriminate against the employee in any manner.

All evidence must be recorded in the format prescribed by the human resources policies and procedures of the organisation and record should also be kept of individual employees.

Guidelines In Cases Of Dismissal For Misconduct 
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Any person who is determining whether a dismissal for misconduct is unfair should consider- 

(a) whether or not the employee contravened a rule or standard regulating conduct in, or of relevance to, the workplace; and 

(b) if a rule or standard was contravened, whether or not- 

(i) the rule was a valid or reasonable rule or standard; 

(ii) the employee was aware, or could reasonably be expected to have been aware, of the rule or standard; 

(iii) the rule or standard has been consistently applied by the employer; and 

(iv) dismissal was an appropriate sanction for the contravention of the rule or standard. 

Incapacity: Poor Work Performance 

(1) Probation

(a).An employer may require a newly-hired employee to serve a period of probation before the appointment of the employee is confirmed.

(b).The purpose of the probation is to give the employer an opportunity to evaluate the employee’s performance before confirming the appointment.

(c).Probation should not be used for purposes not contemplated by this Code to deprive employees of the status of permanent employment.  For example, a practice of dismissing employees who complete their probation periods and replacing them with newly-hired employees, is not consistent with the purpose of probation and constitutes an unfair labour practice.

(d).The period of probation should be determined in advance and be of reasonable duration.  The length of the probationary period should be determined with reference to the nature of the job and the time it takes to determine the employee’s suitability for continued employment.

(e).During the probationary period, the employee’s performance should be assessed.  An employer should give an employee reasonable evaluation, instruction, training, guidance or counselling in order to allow the employee to render a satisfactory service.

(f).If the employer determines that the employee’s performance is below standard, the employer should advise the employee of any aspects in which the employer considers the employee to be failing to meet the required performance standards.  If the employer believes that the employee is incompetent, the employer should advise the employee of the respects in which the employee is not competent.  The employer may either extend the probationary period or dismiss the employee after complying with sub items (g) or (h), as the case may be.

(g).The period of probation may only be extended for a reason that relates to the purpose of probation.  The period of extension should not be disproportionate to the legitimate purpose that the employer seeks to achieve.

(h).An employer may only decide to dismiss an employee or extend the probationary period after the employer has invited the employee to make representations and has considered any representations made.  A trade union representative or fellow employee may make the representations on behalf of the employee.

(i).If the employer decides to dismiss the employee or to extend the probationary period, the employer should advise the employee of his or her rights to refer the matter to a council having jurisdiction, or to the Commission.

(j).Any person making a decision about the fairness of a dismissal of an employee for poor work performance during or on expiry of the probationary period ought to accept reason for dismissal that may be less compelling than would be the case in dismissals effected after the completion of the probationary period.

(2) After probation, an employee should not be dismissed for unsatisfactory performance unless the employer has- 
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(a) given the employee appropriate evaluation, instruction, training, guidance or counselling; and 

(b) after a reasonable period of time for improvement, the employee continues to perform unsatisfactorily. 

(3) The procedure leading to dismissal should include an investigation to establish the reasons for the unsatisfactory performance and the employer should consider other ways, short of dismissal, to remedy the matter. 

(4) In the process, the employee should have the right to be heard and to be assisted by a trade union representative or a fellow employee. 

Guidelines In Cases Of Dismissal For Poor Work Performance 

Any person determining whether a dismissal for poor work performance is unfair should consider –

(a) whether or not the employee failed to meet a performance standard; 
and 

(b) if the employee did not meet a required performance standard whether or not- 

(i) the employee was aware, or could reasonably be expected to have been aware, of the required performance standard; 

(ii) the employee was given a fair opportunity to meet the required performance standard; and 

(iii) dismissal was an appropriate sanction for not meeting the required performance standard. 

Incapacity:  Ill Health Or Injury 
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(1) Incapacity on the grounds of ill health or injury may be temporary or permanent.  If an employee is temporarily unable to work in these circumstances, the employer should investigate the extent of the incapacity or the injury.  If the employee is likely to be absent for a time that is unreasonably long in the circumstances, the employer should investigate all the possible alternatives short of dismissal.  When alternatives are considered, relevant factors might include the nature of the job, the period of absence, the seriousness of the illness or injury and the possibility of securing a temporary replacement for the ill or injured employee.  In cases of permanent incapacity, the employer should ascertain the possibility of securing alternative employment, or adapting the duties or work circumstances of the employee to accommodate the employee's disability. 

(2) In the process of the investigation referred to in subsection (1) the employee I should be allowed the opportunity to state a case in response and to be assisted by a trade union representative or fellow employee. 

(3) The degree of incapacity is relevant to the fairness of any dismissal.  The cause of the incapacity may also be relevant.  In the case of certain kinds of incapacity, for example alcoholism or drug abuse, counselling and rehabilitation may be appropriate steps for an employer to consider. 

(4) Particular consideration should be given to employees who are injured at work or who are incapacitated by work-related illness.  The courts have indicated that the duty on the employer to accommodate the incapacity of the employee is more onerous in these circumstances.

Guidelines In Cases Of Dismissal Arising From Ill Health Or Injury 

Any person determining whether a dismissal arising from ill health or injury is unfair should consider- 

(a) whether or not the employee is capable of performing the work; and 

(b) if the employee is not capable- 

(i) the extent to which the employee is able to perform the work; 

(ii) the extent to which the employee's work circumstances might be adapted to accommodate disability, or, where this is not possible, the extent to which the employee's duties might be adapted; and 

(iii) the availability of any suitable alternative work.
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STAGE TWO      
 The LRA sets out which route a particular dispute must follow in STAGE 2. 
Parties may depart from this route by agreement. 
  



